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The Proposed EC Directive on Automobile 
Exhaust Emissions 
INTRODUCTION 
Over the past decade, automobile exhaust emissions have 
caused significant environmental damage throughout Europe. 
Directive 89/458 was the first regulation by the European Com-
munity (EC or Community) to deal effectively with the problem 
of exhaust emissions, but its stringent measures only applied to 
automobiles with an engine size smaller than 1.4 liters.l A recent 
proposal by the Commission of the European Communities 
(Commission) would amend Directive 89/458 and set uniform 
emissions standards for automobiles of all sizes. 2 The proposed 
directive urges the adoption of measures that would apply the 
standards of Directive 89/458 to all passenger cars and create a 
tougher, two-part testing cycle designed to accurately measure 
the exhaust emissions of an automobile. 3 The new proposal would 
allow the Community to achieve its long-standing goals of setting 
emissions standards comparable to those of the United States and 
satisfactorily protecting the environment and public health 
throughout Europe.4 
1 See generally Directive 89/458. Council Directive of 18 July 1989 amending, with 
regard to European emission standards for cars below 1.4 litres, Directive 70/220/EEC on 
the approximation of the laws of the Member States relating to measures to be taken 
against air pollution by emissions from motor vehicles, 0.]. L22611 (1989). 
2 See generally Proposal for a Council Directive on exhaust emission standards for all 
sizes of automobiles as well as vehicles with diesel engines, COM(89) 662 final [hereinafter 
Proposed Directive]; New Developments, Commission Proposes to Extend Stricter Exhaust 
Emission Standards to Large Cars, 4 Common Mkt. Rep. (CCH) ~ 95,345 (1990). See also 
Commission Information Memo No. P-86 of 20 December 1989. This Note reflects 
developments through March I, 1991 as reported in publicly available documents. 
3 Proposed Directive, supra note 2, Explanatory Memorandum at 2. 
4 Id. at 9. See also Lomas, Environmental Protection, Economic Conflict and the European 
Community, 33 MCGILL L.J. 507, 528 (1988). The European Community'S (EC or Com-
munity) record in dealing with emission standards has historically been compared to the 
record of the United States. See Lomas, supra, at 528. In most cases, U.S. legislation has 
been more stringent and more extensive. See id.; Comment, Small Automobiles Causing 
Large Air Pollution Problems on a Global Basis: The European Economic Community Can Learn 
and Live from United States Legislation, 8 DICK. J. INT'L L. 313, 332 (1990). The Community, 
therefore, set U.S. standards as its goal in addressing air pollution caused by automobile 
emissions. See Lomas, supra, at 528. 
393 
394 BOSTON COLLEGE INTERNATIONAL & COMPARATIVE LAW REVIEW [Vol. XIV, No.2 
Part I of this Note reviews the environmental problems attri-
buted to exhaust emissions and the EC's early attempts to remedy 
these problems, culminating in the passage of Directive 89/458. 
Part II then addresses the measures contained in the proposed 
directive. Part III proposes additional measures that the Com-
munity should take, such as mandating the use of unleaded gas-
oline and creating strict enforcement measures. 
I. COMMUNITY REGULATION OF AUTOMOBILE EXHAUST 
EMISSIONS 
A. The Effects of Exhaust Emissions 
Automobile exhaust emissions have been cited as a major cause 
of acid rain,5 atmospheric pollution,6 and the greenhouse effect.7 
Automobile emissions are responsible for a wide variety of envi-
ronmental problems plaguing Europe.8 For example, trees in 
Germany's Black Forest are dying at an unprecedented rate.9 
Researchers have identified chemicals, such as nitrogen oxides, 
that are present in exhaust emissions and lead to the formation 
of ozone. High concentrations of ozone break down the protective 
membrane that surrounds a tree's needles. Rain then washes away 
essential nutrients such as magnesium, a vital component in pho-
tosynthesis. 
B. Directive 70/220: The Community's First Attempt to Fight 
Pollution Caused by Exhaust Emissions 
Directive 70/220 marked the Community's first attempt to 
adopt an effective emissions control policy. On March 20, 1970, 
5 Kiester, A Deathly Spell Is Hovering Above the Black Forest, 16 SMITHSONIAN 211, 219 
(1985). 
6 EC Proposes U.S.-Style Pollution Normsfor Medium, Large Cars, supra note 6. For example, 
the death rate in Athens is six times higher on heavily polluted days. Cooke, Up in the Air 
Over Ozone, Newsday, Apr. 22, 1990, at 3. 
7 See EC Proposes u.S.-Style Pollution Norms for Medium, Large Cars, REUTER LIBRARY 
REPORT, Dec. 20, 1989 (NEXIS, Omni library). The principal cause of global warming is 
carbon dioxide (C02). The measures discussed in this Note do not deal with C02 emis-
sions. In fact, vehicles fitted with catalytic converters produce more C02 than vehicles 
without catalytic converters. 
8 Kiester, supra note 5, at 214, 220. 
9 Id. at 213. In July 1984, researchers conducted a ground and aerial survey, which 
indicated that 89 percent of silver firs, 65 percent of Norway spruces, 64 percent of 
beeches, and 66 percent of oaks were diseased. These figures showed that two-thirds of 
the Black Forest was damaged in some way. One out of five trees was moderately damaged, 
and one out of fifty trees was considered beyond rescue. These researchers believed that 
the main cause of this damage was automobile emissions. Id. at 220. 
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the Council of the European Communities (Council) issued its 
first directive on air pollution caused by the emissions from pos-
itive-ignition engines. to Directive 70/220 set permissible levels of 
emissions for two gaseous pollutants, carbon monoxide and hy-
drocarbons, and created a testing cycle to determine if automo-
biles conformed to the standards. ll Directive 70/220 primarily 
harmonized member states' emissions laws by setting permissible 
limits as maximums rather than minimums. 12 Setting maximum 
limits prohibited member states from adopting measures more 
stringent than those outlined in Directive 70/220, thereby assur-
ing free movement in the automobile trade among member states. 
Moreover, compliance with these limits required little effort on 
the part of automobile manufacturers, because the directive did 
not force automobile manufacturers to employ any new technol-
ogy.13 Directive 70/220 was harshly criticized for protecting au-
tomakers' ability to market their product throughout the Com-
munity, while ignoring the need for environmental protection. 14 
C. Subsequent Amendments to Directive 701220 
Although the Council amended Directive 70/220 many times,15 
environmental protection remained a secondary goal behind mar-
ket unity.16 For example, Directive 7711 02 extended regulation 
to nitrogen oxides, but all emissions levels were still set in terms 
of maximums. 17 In 1985, the Council divided the European car 
market into three categories according to engine size, and issued 
different emissions standards for each. IS The Community did 
10 Directive 70/220, Council Directive of 20 March 1970 on approximation of air 
polltuion by gases, OJ. 1970 (I) Eng. Spec. Ed., at 171. 
11 Id. at Annex I; Lomas, supra note 4, at 524. 
12 Lomas, supra note 4, at 524-25. 
13 See id. at 525. The actual emission levels were merely copied from agreements 
reached by the United Nations Economic Commission of Europe. The Community was 
primarily concerned that auto manufacturers were facing different standards in each 
member state. 
14 Id. at 524. 
15 Proposed Directive, supra note 2, at 2. Directive 70/220 was amended at least seven 
times between 1970 and 1990. 
16 Lomas, supra note 4, at 524-25. 
17 Directive 77/102, Commission Directive of 30 November 1976 on the permissible 
emission level for nitrogen oxides, OJ. L32/32, at art. 2 (1977); Lomas, supra note 4, at 
524-25. 
18 Lomas, supra note 4, at 526-27. Cars that have an engine size of up to 1.4 liters are 
considered small cars; those with engine sizes between 1.4 liters and 2 liters are considered 
medium cars; and those with an engine size greater than 2 liters are considered large 
cars. 
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create more stringent standards for large automobiles, but the 
new standards for small and medium-sized automobiles, the ma-
jority of the European car market, remained very lenient. 19 This 
approach did little to fight the growing problems caused by ex-
haust emissions, and the debate continued among member 
states.20 
The United Kingdom has opposed stringent emissions regu-
lations since the early 1980's because it fears that such measures 
would raise the price of automobiles produced within the Com-
munity and would initially give Japanese automakers an advan-
tage over their EC competitors.21 Conversely, West Germany and 
the Netherlands argued that exhaust emissions were destroying 
the environment and urged that immediate action be taken to 
halt the damage. 22 At one point, Denmark held up the ratification 
of lenient emissions standards for several years and threatened 
to enact emissions laws that were more stringent than those en-
acted by the Community.23 After years of debate, the Community 
finally realized that more stringent emissions regulations were 
necessary,24 and subsequently adopted Directive 89/458.25 
D. The Measures Adopted in Directive 89/458 
Directive 89/458 represents the first serious attack by the Com-
munity on the environmental problems caused by exhaust emis-
sions.26 Directive 89/458 amends Directive 70/220 and applies a 
comprehensive set of minimum standards to all automobiles, do-
mestic or imported, that have an engine size less than or equal 
19 [d. at 527-28. 
20 [d. at 528, 530-31. 
21 [d. at 525-26. A catalytic converter will add approximately £400 to the price of a 
new car. [d. at 526. Japanese automakers were already used to designing automobiles that 
conformed to U.S. emission standards. Catalyst technology, however, presents serious 
mechanical and economical problems for European automakers who have not had to deal 
with this issue. 
22 Prokesch, Europe Takes on Auto Pollution, N.Y. Times, Oct. 2, 1989, at Dl, col. 3. 
23 Lomas, supra note 4, at 531. In response, the Commission planned to take Denmark 
to the European Court of Justice for "making improper use of the powers provided for 
under Article 100A" by creating emission standards that would act as a barrier to trade. 
24 See Prokesch, supra note 22, at Dl, col. 4. 
25 See generally, New Developments, Council Agrees [on] Exhaust Emission Standards for 
Small Cars, 4 Common Mkt. Rep. (CCH) ~ 95,185 (1989). 
26 See Comment, supra note 4, at 330; Prokesch, supra note 22, at Dl, col. 3. 
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to 1.4 liters (small cars).27 These new standards are intended to 
protect the environment rather than the right of auto manufac-
turers to market their product.28 The strict timetable of Directive 
89/458 requires that new models conform with its terms by July 
1, 1992, and that all other new cars meet its standards by Decem-
ber 31, 1992.29 
Directive 89/458 significantly limits the permissible emissions 
of carbon monoxide, hydrocarbons, and nitrogen oxides from 
small cars. The directive requires auto manufacturers to fit all 
small cars with a three-way catalytic converter. 30 The new stan-
dards will halve the level of pollutants that small cars may emit 
and will bring Community standards in line with those of the 
United States.31 In addition, Directive 89/458 authorizes member 
states to create immediate fiscal incentives for automobile man-
ufacturers who meet the new standards before the effective 
dates.32 West Germany and the Netherlands have already estab-
lished tax breaks and lower fees for automobiles that satisfy the 
new standards.33 
27 Directive 89/458, supra note 1, at art. 2. Small automobiles are responsible for 
approximately 50 percent of the hydrocarbon (HC) and nitrogen oxide (NOx ) emissions 
in Europe. Lomas, supra note 4, at 527. 
28 New Developments, Commission Proposes Stricter Standards for Emissions from Small Cars, 
4 Common Mkt. Rep. (CCH) ~ 95,180 (1989). When presenting the proposal for Directive 
89/458, Mr. Ripa di Meana, the EC Commissioner responsible for the environment, stated 
that the new standards were a direct response to the demands of public opinion and 
would provide an effective defense of the environment. 
29 New Developments, supra note 25, at ~ 95,185. 
30 See Proposed Directive, supra note 2, Explanatory Memorandum at 2. A three-way 
catalytic converter is a stainless steel box that is approximately one foot long and is fitted 
into an automobile's exhaust system. Sunday Times, Jan. 7,1990, at B14, col. 2. It converts 
90 percent of the carbon monoxide (CO), NOx , and HC produced into CO2 , water (H 20) 
and nitrogen (N). This chemical catalytic reaction occurs in a ceramic honeycomb coated 
with platinum and rhodium within the box. Catalytic converters usually last between fifty 
thousand and one hundred thousand miles, assuming that the automobile is run on 
unleaded gasoline. 
31 Comment, supra note 4, at 329-30. The existing test cycle, first established in 
Directive 70/220, and representing driving conditions in congested urban areas, remains 
unchanged by Directive 89/458. See generally Directive 89/458, supra note 1. 
32 Directive 89/458, supra note 1, at art. 3. 
33 Prokesch, supra note 22, at Dl, col. 5. A system of tax incentives has been in effect 
in the Federal Republic of Germany since 1985. Sunday Times, Jan. 7, 1990, at B 14, col. 
1. Originally, the incentives were based on a sliding scale that took into account the size 
of the car's engine and the reduction in the emission of pollutants that had been achieved. 
The newer West German system is much simpler. For example, small automobiles fitted 
with catalytic converters are entitled to a reduction in the road tax. Conversely, the United 
Kingdom has no tax incentives for automobiles that comply with its standard. 
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II. THE COMMISSION'S PROPOSAL FOR STRICTER EXHAUST 
EMISSION STANDARDS 
The proposed directive represents a comprehensive attempt 
by the Community to address the problems created by exhaust 
emissions. The proposed directive would apply to every category 
of passenger car marketed within the Community, and automak-
ers would have to apply the best technology available to meet the 
new standards.34 The proposed directive would amend Directive 
89/458 by changing the existing test cycle procedure, and would 
create new provisions concerning the durability of parts and the 
emissions of diesel particulates.35 If adopted, the measures con-
tained in the proposed directive would apply to all automobiles, 
regardless of engine size.36 The timetable for conforming with 
the standards of the proposed directive remains the same as that 
adopted in Directive 89/458-July 1, 1992 for new models of cars 
and December 31, 1992 for all new cars. 
A. The Proposed Changes to the Existing Test Procedure 
Under the proposed two-cycle testing procedure, the first test 
cycle, which represents driving conditions in congested urban 
areas, would remain the sameY A second test cycle would rep-
resent driving conditions on motorways at speeds of up to 120 
km/hr.38 The extra-urban cycle is based on large-scale studies 
performed by industry experts in Germany and the United King-
dom and is intended to provide a complete portrayal of European 
driving conditions.39 Both environmental and consumer organi-
zations agree that the two-part testing cycle is the most accurate 
way to determine an automobile's actual emissions levels. 
B. Additional Provisions Contained in the Proposed Directive 
If the proposed directive is adopted, every automobile mar-
keted in the EC would have to be fitted with emissions control 
34 Proposed Directive, supra note 2, Explanatory Memorandum at 1. 
35 [d. at 2-5. 
36 New Developments, supra note 2, at ~ 95,345. 
37 Proposed Directive, supra note 2, Explanatory Memorandum at 2-5. 
38 [d. at 3. This second cycle is necessary because many European highways do not 
have a speed limit. Kiester, supra note 5, at 224. For example, automobiles on the German 
autobahn can travel at speeds upward of one hundred miles per hour. At that speed, 
automobiles produce a higher level of harmful pollutants. 
39 Proposed Directive, supra note 2, Explanatory Memorandum at 2-3. 
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devices such as catalytic converters and exhaust-gas recycling sys-
tems.40 The drafters of the proposal realized that this type of 
equipment breaks down over time. Consequently, the proposed 
directive introduces requirements concerning the durability of 
this equipment. Similarly, the proposed emissions levels take into 
account the decline in performance of emissions control equip-
ment during the lifetime of an automobile and are adjusted ac-
cordingly.41 
Finally, the proposed directive urges the adoption of stricter 
diesel engine requirements, which would ultimately lead to con-
solidated emissions standards for all categories of passenger 
cars.42 The proposed directive includes an improved sampling 
method for diesel particulates,43 and the proposed limits on the 
emissions of diesel particulates are in accordance with those orig-
inally set by the European Parliament (Parliament). These meas-
ures achieve Parliament's goal of setting strict standards for light 
diesel engines and significantly reducing the harmful effects of 
diesel emissions. 
III. IMPACT OF THE PROPOSED DIRECTIVE ON EXHAUST 
EMISSIONS 
A. Possible Ecological Benefits 
The Commission aims at setting emissions standards that are 
at least as strict as those of the United States, and at effectively 
combatting the environmental problems created by exhaust em is-
sions.44 Under the proposed directive, every new passenger car 
sold in the Community would have to be fitted with a catalytic 
converter by the year 1993.45 More importantly, the new meas-
40 Id. at 5. 
41 New Developments, supra note 2, at ~ 95,345. 
42 Proposed Directive, supra note 2, Explanatory Memorandum at 4. Directive 88/436 
set the most recent standards for diesel engine emissions and included a resolution that 
a second stage would be introduced. Directive 88/436, Council Directive of 16 June 1988 
amending Directive 70/220 on the approximation of the laws of the Member States relating 
to measures to be taken against air pollution by gases from engines of motor vehicles 
(Restrictions of particulate pollutant emissions from diesel engines), 0.]. L2141l, at arts. 
2,4(1988). 
43 Proposed Directive, supra note 2, Explanatory Memorandum at 4. Automobiles with 
diesel engines would be tested under the same two-part testing cycle that applies to normal 
passenger cars. 
44 Id. at 9. 
45 Id. at 1,5. 
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ures would significantly reduce the emissions of pollutants from 
all sizes of automobiles.46 In the past, the EC has been criticized 
for setting exhaust emissions standards that did not consider 
certain variables such as the mileage travelledY The proposed 
directive would remedy such shortcomings by creating durability 
requirements for anti-pollution devices.48 These requirements 
would factor in the number of miles travelled and the deterio-
ration of the devices. The proposed directive would thereby com-
pare favorably with emissions standards set in the United States.49 
According to Worldwatch Institute, an environmental moni-
toring organization, strict exhaust emissions standards can signif-
icantly improve air quality. 50 Since the adoption of the U.S. Clean 
Air Act, for example, the amount of lead in the air has been 
significantly reduced throughout the United States. Between 
1976 and 1980, the average American's blood lead level dropped 
by one third.5' Over the same period, emissions of hydrocarbons 
and carbon monoxide were 96 percent lower, and emissions of 
nitrogen oxides were 76 percent lower. 52 Because the EC's pro-
posed directive is comparable to the Clean Air Act, comparable 
benefits can be expected. 
B. Additional Measures That the Community Should Address 
Together, Directive 89/458 and the proposed directive repre-
sent a significant improvement over current EC emissions meas-
ures. The Community should nevertheless take further steps to 
assure protection of the environment. For example, unleaded 
gasoline is still not widely available throughout the Community.53 
46 See id. at 2-3. 
47 See, e.g., Comment, supra note 4, at 333. 
48 Proposed Directive, supra note 2, Explanatory Memorandum at 5-6. 
49 Id. at 9. Emissions regulations in the United States were first established by the Clean 
Air Act of 1970. See generally Clean Air Act of 1970, 42 U.S.C. § 7401 (1970). The Clean 
Air Act of 1990 amended the Clean Air Act of 1970. See generally Clean Air Act of 1990, 
Pub. L. No. 101-549 (1990); Schneider, The Struggle in Congress; Ambitious Air Pollution 
Bill Sent to White House, N.V. Times, Oct. 28, 1990, at A28, col. 3. The 1990 Act is more 
stringent than its 1970 counterpart. 
50 Cooke, supra note 6, at 3. 
51 Id. The study does point out that many gains are now being eroded because of the 
increase in the number of automobiles on the road. 
52 Fin. Times, July 27, 1990, at II (Survey), col. 3. 
53 Prokesch, supra note 22, at D5, col. 2; Fin. Times, Mar. 25, 1986, at 3, col. 6. Filling 
stations that stock unleaded gasoline are difficult to find away from the main roads in 
countries like France, Portugal, Spain, and Greece. Prokesch, supra note 22, at D5, col. 2. 
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Leaded gasoline fouls catalytic converters, and thus could jeop-
ardize the success of the proposed emissions standards.54 The EC 
has passed legislation allowing member states to ban the sale of 
leaded regular gasoline, but member states cannot implement 
these measures without an adequate supply of unleaded gaso-
line.55 Member states have resisted banning leaded gasoline be-
cause it currently represents the cheapest and most widely avail-
able fue1. 56 The EC should work towards making unleaded 
gasoline more widely available. 
The Community should also consider enacting stricter meas-
ures than those found in the United States. Much of Europe is 
more densely populated than the United States57 and a compa-
rable number of cars pollute a much smaller area.58 To create 
the same ambient air quality, the EC should pass standards as 
stringent, for example, as those presently proposed in Sweden. 59 
The Community should also act quickly to adopt measures now 
under consideration concerning carbon dioxide emissions, lower 
fuel consumption, speed limits, alternative fuels and propulsion 
systems, and better traffic management.60 Ultimately, the Com-
munity should rely on the proposed directive as only one part of 
a comprehensive plan to combat air pollution. 
Furthermore, the EC should include effective enforcement 
measures in the proposed directive on exhaust emissions. Coun-
tries such as Italy that have a strong automobile industry have 
resisted adopting any legislation that would increase the costs of 
automobile production.61 The Commission should consider 
adding an amendment to the proposed directive that would se-
54 Fin. Times, Mar. 25, 1986, at 3, col. 6. 
55 New Developments, Action on Vehicle Exhaust Standards Breaks Pollution-Control Dead-
lock, [Transfer Binder] Common Mkt. Rep. (CCH) ~ 10,917 (1988). 
56 See Prokesch, supra note 22, at D5, col. 2. In many European countries, unleaded 
gasoline costs the consumer an extra ten to twenty cents per gallon. 
57 Comment, supra note 4, at 331. In 1985, the EC's population was estimated at 322.1 
million people; the U.S. population was approximately 239.3 million people. 
58 Kiester, supra note 5, at 219-20. Germany is the second-most motorized society in 
the world behind the United States. In 1988, there were 26 million cars in Germany, one 
for every 2.35 persons. Germany has more cars per square mile than any other country. 
59 Bjorklund, Swedish Board Favors Calif. Air Standards, Automotive News, Apr. 23, 1990, 
at 30. The Swedish standards would dramatically cut emissions of NO. and HC. Spokes-
men from both Volvo and Saab have stated that the improvements are technologically 
possible. Nevertheless, these actions may hinder Sweden's attempt to gain membership in 
the EC. 
60 Fin. Times, July 27, 1990, at II (Survey), col. 3. 
61 Comment, supra note 4, at 333; Lomas, supra note 4, at 526, 530. 
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verely penalize non-compliant member states. For a possible 
model, the Community could look to the recently amended Clean 
Air Act, which imposes harsh penalties for non-compliance on 
the states.62 
CONCLUSION 
With Directive 89/458 and the proposed directive, the Com-
munity has taken a significant step towards improving air quality. 
The emissions of harmful pollutants could be reduced substan-
tially if each member state adheres to the proposed standards. 
Nevertheless, these proposals do not go far enough. The Com-
munity must develop further regulations to curb automobile 
emissions. Additional measures mandating the use of unleaded 
gasoline, lowering speed limits, and creating enforcement meas-
ures are necessary to effectively control exhaust emissions. 
Anthony D. Rizzotti 
62 Clean Air Act of 1990, Pub. L. No. 101-549 (1990). 
